Standards to the Informal Economy

Introduction

The ILO has estimated that over 60 percent of the
global workforce, or 2 hillion people, laboured in the
informal economy before the COVID-19 pandemic,
with 64 percent of that being self-employed®. Glob-
ally, informal work has been growing and significantly
outstrips formal employment. Even in countries with
robust economic growth, informal employment has
been growing more rapidly than formal employment.
Workers from marginalised groups tend to be dispro-
portionately represented in the informal economy;
whether women, racial, ethnic or caste minorities,
LGBTQ+ workers, migrants, persons with disabilities
and others. This is very often the result of deliberate
public policy choices that serve to exclude these
workers from formal jobs with legal recognition and
protection of their labour rights (at least on paper).

In 2002, the International Labour Conference (ILC)
commenced a two-year General Discussion on De-
cent Work, which resulted in the 2003 Resolution
Concerning Decent Work and the Informal Econo-
my.#2 The Resolution attributed decent work deficits
to a lack of enabling legal and institutional frame-
works and identified several ways in which mem-
ber states needed to reform their laws and policies.
Firstly, it stated that obstacles to the exercise of free-
dom of association should be removed, and that leg-
islation should ‘guarantee and defend the freedom
of all workers and employees, irrespective of where

1 ILO ‘Women and men in the informal economy: A statistical up-
date’ (2023), available at https://www.ilo.org/global/topics/employ-
ment-promotion/informal-economy/publications/WCMS_869188/
lang--en/index.htm

2ILC (90th Session, 2002) Resolution Concerning Decent Work and
the Informal Economy https://www.ilo.org/public/english/standards/
relm/ilc/ilc90/pdf/pr-25res.pdf

[1]

and how they work to form and join organizations of
their own choosing'. Secondly, it provided that social
protection should be extended to all workers. Thirdly;,
the resolution focused on enforcement mechanisms
and access to justice, including improving labour in-
spection, dispute resolution, and addressing corrup-
tion.

Despite this, ILO Conventions and Recommendations
have for the most part ignored this vast workforce.
It was only with the adoption of Recommendation
2042 in 2015 (hereafter R204) that the ILO attempt-
ed to provide comprehensive guidance in this area.?
Chapter lll on ‘Legal and Policy Frameworks' states
that member states should “adopt, review and en-
force national laws and regulations or other mea-
sures to ensure appropriate coverage and protection
of all categories of workers” (Article 9) and introduce
‘an appropriate legislative and regulatory framework’
(paragraph 11 (b)) that realise the rights contained in
ILO Conventions and other UN instruments.® Chapter
V of R204 on ‘Rights and Social Protection’, provides
that states should “respect, promote and realize the
fundamental principles and rights at work for those
in the informal economy” (paragraph 16). Yet, few
member states have amended their labour laws to
realise the fundamental conventions, or other con-
ventions, for workers in the informal economy.

¥ Recommendation 204 (Transition from the Informal to the Formal
Economy Recommendation, 2015), online at https://www.ilo.org/dyn/
normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:R204

4 Other instruments which regulate specific categories of workers
whose jobs are often informal include, for example, the Right of Asso-
ciation (Agriculture) Convention, 1921 (No. 11), Migration for Employ-
ment Convention, 1949 (No. 97), the Domestic Workers Convention,
2011 (No. 189) and the Violence and Harassment Convention, 2019
(No.190).

5 See Annex of R204.
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R204 defines the informal economy as “all econom-
ic activities by workers and economic units that are
—in law or in practice — not covered or insufficiently
covered by formal arrangements” (article 2). The use
of the term “activity” here is important as it serves
to de-centre the employment relationship, through
which a worker is subordinated to an employer, as
the [sole] basis for the recognition and regulation of
work. If informal employment is defined as work that
is not recognised or protected by legal and regulatory
frameworks, from a legal perspective then, the infor-
mal economy is inclusive of self-employed workers
such as street vendors, and self-employed fisherfolk
and waste reclaimers. Others, such as (overwhelm-
ingly) women performing unpaid care work also fall
within the scope of this legal definition.® In this series,
our focus is on (a) non-standard workers’” who may
be employed by formal or informal enterprises, and
(b) informal, own account workers (such as street
vendors and waste pickers) who do the work them-
selves and do not employ others.

The supervisory system has been slow to develop ob-
servations, conclusions or recommendations which
would provide guidance to states, employers, and
workers as to how to apply these rights and princi-
ples in practice to address practical needs. This must
change if the body of existing labour standards is to
be relevant to all workers, including those in the infor-
mal economy.

In order to provide workers and workers' organiza-
tions, including unions, the tools to use existing ILO
conventions and recommendations creatively to
elicit new interpretations from the ILO superviso-
ry system which broaden their scope to the obsta-
cles confronting workers in the informal economy,

8 For a full discussion of definitions see Marlese von Broembsen &
Jeffrey Vogt (2022) 4 'Why the Struggle of the 2 Billion Workers in the
Informal Economy Matters to Us All' The Global Rights Reporter: Pro-
tection of Rights in the Informal Economy. See also, Florence Bonnet,
Joann Vanek and Martha Chen ' Women and Men in the Informal Econ-
omy: A Statistical Brief’ (2019), available at https://www.ilo.org/wcm-
sp5/groups/public/---ed_protect/---protrav/---travail/documents/
publication/wcms_711798.pdf

7 The ILO defined non-standard work as ‘temporary, part-time/on-call,
a multi-party employment relationship, or disguised employment/
dependent self-employment’. See, International Labour Organiza-
tion Non-Standard Employment around the World: Understanding
Challenges, Shaping Prospects (2016) at 8, available at https://www.
ilo.org/wcmsp5/groups/public/--—-dgreports/-——~dcomm/---publ/docu-
ments/publication/wcms_534326.pdf

[2]

the International Lawyers Assisting Workers (ILAW)
Network and Women in Informal Employment: Glo-
balizing and Organizing (WIEGO) are producing a
series of guidelines on a convention-by-convention
basis. These guidelines identify the specific issues
that workers in the informal economy face that are
relevant to that convention and provide; existing ILO
jurisprudence on point; and provide recommenda-
tions as to how workers and the organizations should
frame their comments or complaints to obtain a fa-
vourable outcome from the supervisory system. It
is our hope that workers and organizations, through
consistent use of these guides, will help to develop
a robust set of jurisprudence, which can be used to
advocate for legal and institutional reforms at the na-
tional and regional levels.

The series will begin with guides on the ILO funda-
mental conventions and will be published on the ILAW
(www.ilawnetwork.com) and WIEGO (www.wiego.
org) websites as each one becomes available. Subse-
quent guides will focus on the governance and tech-
hical conventions and recommendations. We do not
intend to cover every convention and recommenda-
tion; rather, we will focus on those with the greatest
relevance for workers in the informal economy.

The following three ILO supervisory mechanisms are
available for you to use:

Committee of Experts

Every country must report onits compliance with the
conventions it has ratified. They must report every
three years in the case of fundamental conventions
and every six in the case of technical conventions.
Trade unions can also submit reports, which must be
considered together with reports from the govern-
ment and employer representatives. These reports
are normally due every September 1, and are submit-
ted to normes@ilo.org. You can find the reporting cy-
cle of your country here.

Committee on Freedom of Association

For violations of the right to freedom of association
and the right to collectively bargain, a “complaint”
can be filed with the Committee on Freedom of As-
sociation. This is true regardless as to whether your
government has ratified the relevant conventions
(including conventions 11, 87, 98, 141, 151 and 154).
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Once received, the tripartite Committee on Freedom
of Association will review the complaint and the gov-
ernment’s response and will issue conclusions and
recommendations as to how the government can
comply with its obligations. You can find more infor-
mation on filing a complaint here.

Representations

For violations in law or in practice concerning a con-
vention (or conventions) that a government has rat-
ified (other than those concerning freedom of asso-
ciation and collective bargaining), a trade union can
file a “representation” at any time. If accepted by
the ILO Governing Body, a tripartite committee will
be established to review the representation and the
government response and will issue conclusions and
recommendations as to how the government can
comply with its obligations under the convention(s).
You can find more information on filing a representa-
tion here.

We of course invite your feedback on these guides?
which we will update to address new and emerging
issues, and to account for any observations, conclu-
sions and recommendations from the ILO supervi-
sory system which comes as a result of the use of
these guides.

& Feedback on these guides can be sent to admin@ilawnetwork.com

[3]
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Women in Informal Employment:
Globalizing and Organizing

Applying International Labour
Standards to the Informal Economy

Chapter 1

Convention 87: Freedom of Association

Introduction

The right to freedom of association is a fundamental
principle and right at work. Article 2 of Convention 87
(Freedom of Association and Protection of the Right
to Organise Convention, 1948) states that this right
applies to “all workers without distinction whatso-
ever™ The Convention makes clear that regardless
of the existence of an employment relationship, the
manner in which work might be arranged, or the na-
ture of the workplace, all workers (those who receive
wages and those who are self-employed) have the
right to form and join an organisation without pre-
vious authorisation”2® Further, ILO Recommenda-

* Convention 87 (Freedom of Association and Protection of the Right
to Organise Convention, 1948), online at https://www.ilo.org/dyn/
normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_
ID:312232

2 Seg, e.g,, ILO Committee of Experts, General Observation on Con-
vention 87 (2009) (“In many countries around the world, the infor-
mal economy represents between half and three-quarters of the
overall workforce. The Committee, in reaffirming that Convention

No. 87 is applicable to all workers and employers without distinction
whatsoever, is heartened by innovative approaches taken by gov-
ernments, workers’' and employers’ organizations over recent years
to organize those in the informal economy but observes that these
are few and far between and that the full benefits of the Convention
rarely reach the informal economy?), online at https://www.ilo.org/
dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_
ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_
YEAR:3066686,,2008 . See also, Report of the CEACR, Observation

on Convention 87, Turkey (2010), Report of the CEACR, Observation
on Convention 87, Senegal (2011). CFA Report No. 326, Case no. 2103
(Mexico, 2001), CFA Report No. 363, Case no 2602 (Republic of Korea,
2012).

¢ Indeed, the only exception is found in Article 9 of Convention 87,
which gives states the flexibility at the national level to regulate the
extent to which the convention applies to members of the police or
the armed forces.

[1]

tion 204 (Transition from the Informal to the Formal
Economy Recommendation, 2015) specifically pro-
vides, at Article 16(a), that, “Members should take
measures to achieve decent work and to respect,
promote and realise the fundamental principles and
rights at work for those in the informal economy,
namely: freedom of association and the effective
recognition of the right to collective bargaining*

Despite the provisions of Convention 87 and Rec-
ommendation 204, the ILO supervisory system (pri-
marily the Committee of Experts on the Application
of Conventions and Recommendations (CEACR) and
the Committee on Freedom of Association (CFA))
has not yet developed a robust body of observations,
direct requests, conclusions, or recommendations to
guide governments, workers’, and employers™ organi-
sations to address the many specific problems which
arise for workers in the informal economy. This chap-
ter seeks to provide guidance to workers and trade
unions on the issues they may want to raise with the
ILO supervisory system so that it can develop target-
ed observations and recommendations which work-
ers can then use to advocate with their respective
governments for necessary legal and institutional re-
forms.® Of course, any such reforms should be made
in full consultation with worker organisations, espe-
cially those in the informal economy.®

4Recommendation 204 (Transition from the Informal to the Formal
Economy Recommendation, 2015), online at https://www.ilo.org/dyn/
normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:R204

S If your country has ratified Convention 87, comments may be sent
either to the CEACR (depending on the reporting cycle), or a complaint
may be filed to the CFA. If your country has not ratified Convention 87,
you can still file a complaint to the CFA.

L0 Committee on Freedom of Association, Compilation of Decisions
(2018) € 1526 (“The Committee recalled that, according to the Tran-
sition from the Informal to the Formal Economy Recommendation,
2015 (No. 204), in designing, implementing and evaluating policies

ILAW Network | WIEGO



Applying International Labour Standards to the Informal Economy

Below we have identified some common legal is-
sues which could frustrate the exercise of the right
to freedom of association for workers in the informal
economy. The text notes where there are existing rel-
evant observations by the ILO supervisory system, if
any, and suggests how to best raise these issues. In all
cases, it would be important that your submissions
to the ILO supervisory system start with the state-
ment that “all workers in the informal economy have
the right to right to freedom of association” before
raising specific concerns.

It is important to consult with organisations of work-
ers in the informal economy in your country on the
submissions in relation to each issue. If you are un-
able to identify national organisations, you can con-
tact the International Domestic Workers Federation,”
StreetNet,2 HomeNet,®° and the International and the
International Alliance of Waste Pickers'®, among oth-
ers, for assistance.

1. Scope Of Labour Law

A. Total or Partial Exclusion

The constitutions of many countries extend the
right to freedom of association to all workers or all
citizens. Further, many constitutions also enshrine
a right to equality and freedom from discrimination,
meaning the state cannot discriminate between
workers due to different statuses of employment.
Yet the labour and/or trade union laws of most coun-
tries, even those with the constitutional rights de-
scribed above, exclude workers in the informal econ-
omy. They do so by defining the scope of application
of those laws to those who are in an employment
relationship. Depending on the law, the description
of the employment relationship may be broad and
include non-standard work and some categories of
informal employment, such as domestic work, but in
many cases the definition makes clear that the law

and programs of relevance to the informal economy, including its for-
malization, the Government should consult with and promote active
participation of the most representative employers’ and workers' or-
ganizations, which should include in their ranks, according to national
practice, representatives of membership-based representative orga-
nizations of workers and economic units in the informal economy.).

7 https://idwfed.org/
8 https://streetnet.org.za/

9 https://www.homenetinternational.org/

0 https://globalrec.org/

[2]

only applies to workers who are in permanent full-
time employment in the formal economy.

Some labour laws explicitly exclude some or all work-
ers in the informal economy, such as:

Armenia: Section 6 of the 2018 Law on Trade
Unions applies only to those with employment
contracts.®

Uganda: Sections 2 and 3 of the Labour Unions
Act of 2006 and Sections 2 and 25 of the Labour
Disputes Arbitration and Settlement Act of 2006
applies only apply to employees employed by an
employer under a contract of service.*?

Croatia: Section 4(1) of the Labour Act does not
cover self-employed workers.*®

United States: Section 2(3) of the National La-
bor Relations Act specifically excludes domestic
workers and agricultural workers from the term
'employee”

Recommendation:

If workers in the informal economy in your
country are excluded from the labour and/or
trade union law because it only applies to those
with an employment relationship or with an

L0, Committee of Experts, Observation on Convention 87, Armenia
(2021), online at
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:1310
0:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_
NAME,P11110_COMMENT_YEAR:4050014,102540,Armenia,2020

21LO, Committee of Experts, Direct Request on Convention 11 - Ugan-
da (2011) (“while the 1995 Constitution provides that every person
shall have the right to freedom of association, the existing legislation
only covers employees in the formal sector, whereas agriculture
forms a large part of the informal sector” It also noted that “the Na-
tional Union of Plantation and Agricultural Workers only covers work-
ers in commercial agriculture and does not include medium-sized and
smallholder farms where the majority of the workforce are!) online

at https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100
:P13100_COMMENT_ID,P13100_COUNTRY_ID:2331510,103324

21LO, Committee of Experts, Observation on Convention 87, Croatia
(2021), online at https://www.ilo.org/dyn/normlex/en/f?p=1000:131
00:0:NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_
COUNTRY_NAME,P11110_COMMENT_YEAR:4054246,102700,Croa-
tia, 2020

4 National Labor Relations Act, 29 U.S.C. §§ 151-169, §152(3), online at
https://www.nlrb.gov/guidance/key-reference-materials/national-la-
bor-relations-act
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employment contract, this should be raised
with the ILO supervisory system as it is a clear
violation of Convention 87. In your submission,
you should urge that the labour law be amend-
ed to apply to all workers - including those in the
informal economy. Alternatively, you could urge
the government to create a separate legal re-
gime for self-employed workers in the informal
economy that nevertheless extends an equal
right to freedom of association, but which may
also take into consideration the unique issues
which may arise for workers in the informal
economy. In any case, it will be important that
the trade unions are able to represent workers
(not only employees) and to negotiate with the
entit(ies) that determine the worker's terms
and conditions of work —whether or not an em-
ployer.

If the problem in your country relates to the ex-
clusions of specific occupations that are often
associated with the informal economy from
the protection of labour law (e.g, domestic
workers, agricultural workers), you should also
urge that these exclusions be repealed. To the
extent relevant, you could also cite the consti-
tutional provisions in your country that guar-
antee rights to freedom of association or trade
union rights to “workers” (rather than employ-
ees) or to “everyone” or “all citizens" or which
provide that all citizens be treated equally and
without discrimination.

B. Non-Union Associations

In some countries, workers in the informal economy
are not entitled to form or join a union but are permit-
ted to form an association under laws used to estab-
lish NGOs or other civic associations. However, these
laws do not afford the same rights and protections
as laws protecting trade unions and their activities,
including the right to bargain collectively or strike.

For example:

Bosnia Herzegovina & Republica Sprska: While
workers in the informal economy may form as-
sociations (under the FBiH Act on Associations
and Foundations and RS Act on Associations and

Foundations), these associations do not provide
the same guarantees to workers in terms of the
right to organise and associated rights.’®

Cambodia: Workers who are not permitted to
form unions under the Trade Union Act, including
most workers in the informal economy, may form
associations under the Law on Associations and
NGOs (LANGO). However, the law limits the abil-
ity of associations to draw up constitutions and
rules, to elect representatives, to organise activ-
ities and formulate programs without interfer-
ence of the public authorities.’®

Pakistan: The Industrial Relations Act (IRA) 2012,
the Balochistan Industrial Relations Act (BIRA)
2022, the Khyber-Pakhtunkhwa Industrial Rela-
tions Act (KPIRA) 2010, the Punjab Industrial Rela-
tions Act (PIRA) 2010 apply only to formal sector
workers. Workers in the informal economy can
only establish or join associations established un-
der Societies Registration Act, 1860.""

Recommendation:

If workers in the informal economy in your
country are only able to form an organisation
under a law regulating associations, this should
be raised with the ILO supervisory system. In
your submission, you should explain that these
workers have the right to form or join a union
of their choosing under Article 2 of Convention
87. You should identify those portions of the
labour law which defines a trade union to ex-
clude workers who are not in an employment
relationship. Further, it would be important to
indicate the restrictions that the associations’

15 |ILO, Committee of Experts, Observation on Convention 87, Bos-

nia and Herzegovina (2021), online at https://www.ilo.org/dyn/
normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_
ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_
YEAR:4058106,102704,Bosnia%20and%20Herzegovina,2020

18 1LO, Committee of Experts, Observation on Convention 87, Cam-
bodia (2022), online at https://www.ilo.org/dyn/normlex/en/f?p=10
00:13100:0::N0O:13100:P13100_COMMENT_ID,P13100_COUNTRY_
1D:4122256,103055

71LO, Committee of Experts, Observation on Convention 87, Pakistan
(2023), online at https://www.ilo.org/dyn/normlex/en/f?p=1000:131
00:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_
COUNTRY_NAME,P11110_COMMENT_YEAR:4320814,103166,Paki-
stan,2022
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law imposes on the structure and governance
of the association, the activities it may or may
not undertake (for example limits on collective
action or advocacy), the restrictions on sourc-
es of its funding, and the association’s ability to
associate or affiliate with other organizations,
including unions. Also, if relevant, be sure to ex-
plain that collective agreements entered into
by an association usually cannot be enforced in
the same way as a collective agreement con-
cluded between and employer and a registered
trade union.

2. Minimum Membership Number

The labour laws of most countries require a mini-
mum number of members to apply for and to main-
tain legal registration. The existence of a minimum
membership requirement is not itself a violation
of freedom of association; however, “the number
should be fixed in a reasonable manner so that the
establishment of organisations is not hindered. What
constitutes a reasonable number may vary accord-
ing to the particular conditions in which a restriction
is imposed.®

Bangladesh: The ILO noted that the law sets a
Mminimum membership number of 20 percent
of the total number of workers employed in the
establishment in which a union is formed, and
requested the government to “reduc[e] the mini-
mum membership requirements to a reasonable
level, at least for large enterprises, and ending the
possible cancellation of trade unions that fall be-
low minimum membership requirements.*

India: The ILO noted that section 4(1) of the Trade
Union Act, 1926, as amended in 2001, [which im-
poses a minimum of at least 10 per cent or 100
workmen, whichever is less], imposes an exces-
sively high minimum number of members for the
formation of unions, at both enterprise level and

18 ]LO Compilation of Decisions, 4| 441.

¥ 1LO, Committee of Experts, Observation on Convention 87, Bangla-
desh (2023), online at https://www.ilo.org/dyn/normlex/en/f?p=10
00:13100:0::N0O:13100:P13100_COMMENT_ID,P13100_COUNTRY_
1D:4322754,103500

[4]

industry level.2°

Myanmar: The ILO noted and “request[ed] the
Government to take steps to review the 10 per
cent membership requirement with the social
partners concerned, with a view to amending
section 4 of the Labour Organisations Law so that
workers may form and join organisations of their
own choosing without hindrance!#

The ILO has previously found a minimum of 20 mem-
bers may be reasonable.?? In the context of the infor-
mal economy, or indeed in any country with a high
number of micro or small enterprises, it is important
to allow a relatively low number of workers to estab-
lish aunion, as a high number such as in the examples
above could create difficulties in forming a union.

Recommendation:

If the lawinyour country establishes aminimum
membership requirement which creates ob-
stacles to forming a union in the informal econ-
omy, this should be raised in your comments to
the ILO. Explain how such requirements have
or could frustrate the ability of workers in the
informal economy to form a union and ask the
Committee to urge the government to low-
er the minimum number necessary to form a
union. As explained in the next section, this is
particularly important if there is a high mini-
mum number for the establishment of sectoral
or occupation-based unions — which is a more
common form of organisation in the informal
economy given the lack of a direct employer in
most cases.

3. Union Structure

For many workers in the informal economy, their
“workplace" is not in an enterprise but in the public

20 CFA Case No. 2991, Report 368 (June 2013), 4| 564, online at https://
www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_
COMPLAINT_TEXT_ID:3128211

211LO, Committee of Experts, Observation on Convention 87, Myan-
mar (2018), online at https://www.ilo.org/dyn/normlex/en/f?p=10
00:13100:0::NO:13100:P13100_COMMENT_ID,P13100_COUNTRY_
1D:3344050,103159

22 1LO Compilation of Decisions, 4| 446.
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space (such as street vendors, waste pickers, infor-
mal transport operators) or in a private home, includ-
ing their own home (such as domestic workers, care
workers, and industrial outworkers/homeworkers).
However, many labour laws require unions to form
pyramidal structures, with the establishment of low-
er-level, enterprise-based unions, which then in turn
affiliate to create sectoral or occupational unions.
For workers with no fixed workplace, or multiple
workplaces, this traditional workplace-based struc-
ture creates obvious problems. The more appropri-
ate structure for workers in the informal economy
may be a union organised on a sectoral, occupation-
al, or geographical basis, which unifies workers by a
common purpose rather than a common employer.
However, many labour laws also require a high min-
imum number to form such sectoral or occupation-
al unions, which creates yet another obstacle (even
where such unions can be formed without first orga-
nizing enterprise-based unions).

Cambodia: The Law on Trade Unions provides for
an enterprise union model whose requirements
are often very difficult to meet by workers in the
informal economy, and the law in practice does
not allow for the creation of unions by sector or
profession.2®

Armenia: Section 2 of the Law on Trade Unions
requires over half of workers' organisations op-
erating at the territorial level to form a sectoral
union.?*

Guatemala: Section 215(c) of the Labour Code
requires a membership of “50 percent plus one”
of the workers in the sector to establish a sec-
toral trade union.2®

2% |LO, Committee of Experts, Observation on Convention 87, Cambo-
dia (2022), https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N
0:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUN-
TRY_NAME,P11110_COMMENT_YEAR:4122256,103055,Cambo-
dia,2021

24]1LO, Committee of Experts, Observation on Convention 87, Armenia
(2021), https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0:NO:1

3100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_
NAME,P11110_COMMENT_YEAR:4050014,102540,Armenia, 2020

25 |LO, Committee of Experts, Observation on Convention 87 - Gua-
temala (2023), online at https://www.ilo.org/dyn/normlex/en/f?p=1
000:13100:0::N0O:13100:P13100_COMMENT_ID,P13100_COUNTRY_
ID:4320579,102667

[5]

Recommendation:

If these requirements (pyramid structure and/
or high minimum membership for sectoral
unions) are an issue in your country, you should
raise them in your comments to the ILO super-
visory system. You should ask the Committee
to urge the government to amend its laws so
that workers, including those in the informal
economy, can form unions most suitable to
their needs (by workplace, sector, occupation,
geography, etc.) without the requirement to es-
tablish lower level, enterprise-level unions. Fur-
ther, the minimum number to form a sectoral,
occupational, or other union must be reason-
able.®®

4. Other Requirements for Union
Registration

The labour laws of most countries require a union
to register with the government in order to have le-
gal rights to operate and carry out its activities. Nor-
mally, workers seeking to form a union will have to
complete and file an application. However, most ap-
plications were developed with the formal economy
in mind and may contain requirements that would
be difficult or impossible for workers in the informal
economy to provide. Similarly, some laws require this
information to also appear in the union’s bylaws or
constitution, which raises similar problems. As such,
these provisions likely violate Article 3(2) of Conven-
tion 87, which states that “public authorities shall re-
frain from any interference which would restrict this
right or impede the lawful exercise thereof!” The sec-
tion below sets out instances in which the labour laws
of a country likely infringe on the rights of workers in
the informal economy and which amount to “previ-
ous authorisation” and an interference that “restricts
this right or impedes the lawful exercise thereof" 2’

26 See, e.g, CFA Compilation, 4| 439 (finding a minimum number of 30
workers would be acceptable in the case of sectoral trade unions).

2" The Labour Court in South Africa held that where the labour laws
prevent non-standard workers from exercising their right to freedom
of association, the state is guilty of “previous authorisation”, which is
in violation of its international law obligations. See, Simunye Workers'
Forum v Registrar of Labour Relations Case No. J 1375/ 2022 (South
Africa)
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e Many labour laws or regulations require an appli-
cant to provide the name and address of the em-
ployer, the workers of which the union is seeking
to represent.?®

Recommencdation:

Such a requirement assumes an employment
relationship. If this is an issue in your country;,
this should be raised in your comments to the
ILO supervisory system. You should explain how
such a requirement has or could frustrate the
ability of workers in the informal economy to
form a union and urge that the law be amended
to waive such a requirement for unions of work-
ers with no formal employer. Instead, a union
of workers in the informal economy should be
able to use another address, including the ad-
dress of a supportive trade union or an NGO.

e Many labour laws require applicants to provide
the address of the union’s office and/or include
this information in its bylaws/constitution.®®

Recommencdation:

Unions of workers in the informal economy
may not have the resources for office rent —
especially at the time of registration.®® Such a
requirement assumes assets which can be dif-
ficult even for some workers in the formal econ-
omy to raise. If this is the case in your country,
this should be raised in your commments to the
ILO. You should explain how such a requirement

28 See, e.g,, Uganda, Labour Unions (Registration) Regulations, Regula-
tion 5(e)(iv) (“An application for registration shall be accompanied by
a statement of the following particulars — iv the name and address of
each officer's employer.)

2 Seg, e.g., Argentina, Trade Union Associations Law, Article 16;
Bangladesh, Labour Act, Section 179(1); Botswana, Forms Al, A2 and
A3 under the Trade Unions and Employers’ Organization Act, 2004;
Colombia, Substantive Labour Code Art 362; Guatemala, Labour Code,
Article 221; Uganda, Labour Unions Act, Act 7 of 2006, Sec. 15; United
States, LMRDA, Section 431(a).

%0 1n a similar situation, the CFA found that “it is contrary to Conven-
tion No. 87 to demand information from the founders of an organiza-
tion such as their telephone number, marital status or home address
(this indirectly excludes from membership workers with no fixed
abode or those who cannot afford to pay for a telephone)” See, CFA
Compilation of Decisions, 4| 433.

[6]

has or could frustrate the ability of workers in
the informal economy to form a union and urge
that the law be amended to provide for alter-
natives where the union may be able to receive
official correspondence, such as the offices of
trade union or NGO.

e Some
fees for

labour laws require the payment of
processing a union application.

Recommendation:

As with the previous point, such a requirement
assumes assets which can be difficult even for
some workers in the formal economy to raise.
If this is the case in your country, this should
be raised in your comments to the ILO super-
visory system - especially where the fees are
more than nominal. You should explain how
such a requirement has or could block the abil-
ity of workers in the informal economy to form
a union and urge that the law be amended to
either waive such fees, or to reduce the fees to
a truly nominal amount.

e Some labour laws require the founders of the
proposed union to provide ID cards, including in
some cases ID cards issued by the employer.®

Recommendation:

Many workers in the informal economy may not
have a national ID card, and certainly not one
provided by an employer. If this is an issue in
your country, you should raise this in your com-
ments to the ILO supervisory system and urge
that the law be amended to waive workplace ID
cards where there is no formal employer. If the
law requires a national ID card, this too should
be addressed, either by accepting alternate
forms of identification, or require the state to
provide ID on the spot and free of charge.

%1 Seg, e.g, Bangladesh, EPZ Labour Act Section 94 (requiring submis-
sion of national ID cards with application to form a Worker Welfare
Association). See also Honduras, Labour Code Section 510 (requiring a
having a citizenship or identity card to be a union officer).
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e Some labour laws require union officers to be lit-
erate or have other formal educational require-
ments.*?

Recommencdation:

The ILO has already found literacy requirements
to be an obstacle to freedom of association ,
especially for migrant workers.®® This can be an
even greater obstacle for some in the informal
economy. If this is the case in your country, this
should be raised in your comments to the ILO
and urge that such a requirement be repealed.

e Some labour laws prohibit workers with a criminal
record from running for union office®. However,
informal work is often criminalized, and a crimi-
nal record based on vagrancy or illegal hawking (a
charge commonly made against street vendors),
would create obvious issues regarding registra-
tion.

Recommencdation:

The ILO has already found requirements around
criminal convictions can be an obstacle to
freedom of association, especially when the
activity condemned is not prejudicial to the ap-
titude and integrity required to exercise trade
union office.®® If this is an issue, you should
raise this in your comments to the ILO - espe-
cially if vagrancy, hawking or similar laws are on
the books and have led to criminal sanctions
against workers. Not only should the labour law
be amended to remove overbroad prohibitions

%2 Seeg, e.g., Honduras, Labour Code Section 510; Cambodia, Trade
Union Law Section 20.

33 1LO, Committee of Experts, Observation on Convention 87, Honduras
(2012), online at https://www.ilo.org/dyn/normlex/en/f?p=1000:131
00:0:N0O:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_
COUNTRY_NAME,P11110_COMMENT_YEAR:2698650,102675,Hondu-
ras,2011

%4 See, e.g, Jordan, Labour Law Section 114 (“No person shall be elect-
ed to the membership of the administrative board of a trade union if
he is not a registered worker or full-time employee therein, or if he has
been convicted of a felony or of an offense involving dishonourable or
immoral conduct.)

%5 See, CFA Compilation €| 625.

[7]

on criminal records, but of course the criminal
laws themselves should be repealed or at the
very least not applied to those who are other-
wise lawfully carrying out their work.

5. Union Assets

A. Management of Assets

Many labour laws require union assets to be depos-
ited in banks,®® and for audits to be undertaken on a
regular basis.®” Some labour laws also require a union
to provide the name of the bank where union assets
are held at the time of registration or designate a spe-
cific bank where union assets must be deposited.

Recommendation:

While it is appropriate for the law to require a
union to safeguard their members' assets, in-
cluding by depositing those funds in a bank,
Minimum deposit requirements at many banks
can frustrate the ability of unions in the infor-
mal economy to open or maintain an account.
If this is an issue in your country, you should
raise this in comments to the ILO, and urge that
the government ensure that banks create ac-
counts for unions in the informal economy with
small asset requirements.

Similarly, while there is nothing wrong with re-
quirements to audit accounts, some unions in
the informal economy will have few assets and
the costs of a professional audit may be prohib-
itively expensive. If this is an issue in your coun-
try, you should raise this in your comments to
the ILO supervisory system and urge that the
law be amended so that the audit requirement

%6 See, e.g., Eswatini, Industrial Relations Act, Section 29 ((1) The con-
stitution of an organisation shall include the following: (m) provision
for the banking and investment of the organizations funds); Zambia,
Industrial and Labour Relations Act, Application Form (“10. The provi-
sion for the vesting and safe custody of the funds and property of the
representative body, and the banking and investment of the funds,
maintenance, inspection and periodical auditing of its accounts and
other financial records are set out in rule No. ...... of the constitu-
tion of the representative body:")

%7 Seeg, e.g., Bangladesh, Bangladesh Labour Act Section 179; India,
Trade Unions Act, Section 6, Myanmar, Labour Organizations Act,
Section 10.
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applies to unions with assets exceeding a cer-
tain amount, so it does not create problems
for small unions with minimal income. In the
alternative, the law could provide for low-cost
or subsidized audits for unions in the informal
economy.

B. Sources of Income

Dues: Although the matter of payment of member
dues should be left to unions to decide in their con-
stitutions and bylaws, as well as the consequences
of non-payment, some labour laws require a union to
collect dues from their members. Of course, in the in-
formal economy, members cannot always afford the
payment of dues. In some cases, the failure to col-
lect dues would disqualify counting the non-paying
member for the purpose of obtaining or maintaining
union registration, or in determining which union is
most representative for purposes of bargaining.

Nicaragua: Section 32 of the Regulation on
Trade Union Associations (1998) lays down
certain grounds on which a worker may lose
his or her trade union membership, includ-
ing non-payment of dues, without explain-
ing the reasons, for a period of three months.
The ILO held that this is a matter which should
be determined by the workers themselves in
their statutes and not by the public authority.®®

Recommencdation:

Dues collection is important to the sustainabili-
ty of a trade union and helps avoid the pitfalls of
over-reliance on long-term foundation support.
However, the setting of dues, collection of dues
and the consequences of non-payment should
be a matter for the union to decide. If the law in
your country legislates the payment of dues or
the consequences of non-payment, this should
be raised with the ILO supervisory system. The
ILO should be asked to remind the government
that such matters should be left to union con-

%8 |LO, Committee of Experts, Observation on Convention 87, Nicara-
gua (1999), online at https://www.ilo.org/dyn/normlex/en/f?p=1000:13
100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_

stitutions and bylaws.

Of note, some of the more established unions
of workers in the informal economy have been
able to register themselves as a trade union in
countries that allow their registration and have
also registered an association that accepts do-
nations and supports the trade union. This is
the case for the Self-Employed Women’'s As-
sociation (SEWA) in India and the La Unién de
Trabajadores y Trabajadoras de la Economia
Popular (UTEP) in Argentina.

Grants and Donations: Some unions in the informal
economy may depend to some extent on external
sources of funding, including from national or for-
eign donors. Unfortunately, some labour laws impose
limitations or prohibitions on receiving grants or do-
nations, or more specifically foreign grants or dona-
tions. This has an obvious impact on the ability of
such unions to support their members' activities.

Algeria: The ILO requested the Government to
amend section 534 to remove the requirement
to obtain prior authorization from the public au-
thorities concerning donations and bequests
from trade unions or foreign organizations.®

Russia: The Law on Control of Activities of Persons
Under Foreign Influence defines foreign influence
as a support provided by, among others, interna-
tional and foreign organizations, and non-compli-
ance with the requirements of the law entails a
dissolution of the organization in question. Trade
unions are not exempted from the legislation.*°

Recommendation:

The ILO Committee on Freedom of Association

%9 |LO, Committee of Experts, Observation on Convention 87, Algeria
(2023), online at https://www.ilo.org/dyn/normlex/en/f?p=1000:131
00:0:NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_
COUNTRY_NAME,P11110_COMMENT_YEAR:4320640,102908 Alge-
ria,2022

40 1LO, Committee of Experts, Observation on Convention 87, Rus-
sian Federation (2023), online at https://www.ilo.org/dyn/normlex/
en/f?p=1000:13100:0::N0:13100:P13100_COMMENT_ID,P11110_

COUNTRY_NAME,P11110_COMMENT_YEAR:2173289,102780,Nicara-

COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_

gua,1998

[8]

YEAR:4322521,102884,Russian%20Federation,2022
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has made clear that, “Provisions which restrict
the freedom of trade unions to administer and
utilize their funds as they wish for normal and
lawful trade union purposes are incompatible
with principles of freedom of association.* If
the law in your country restricts the sources of
union income, including donations from foreign
organizations, this should be raised with the ILO
supervisory system. The ILO should be asked
to urge the government to repeal restrictions of
foreign funding for legitimate trade union activ-

ity.

6. Concerted Activity

The ILO legal framework recognizes a universal hu-
man right to engage in collective bargaining and col-
lective action, emanating from the right to freedom
of association. This right should be exercised without
regard as to the status of the workers under national
law as a worker, employee, or other category.*2 How-
ever, workers in the informal economy can face par-
ticular obstacles to exercise these rights.

e In some legal systems, the right to strike is an in-
dividual right. The right can be exercised at the
initiative of the individual, though almost always
collectively. Seg, e.g.,, France. In other countries,
the right requires no authorization and may be
exercised by any group of workers, unionized or
not. Seg, e.g,, Italy, Uruguay, South Africa, and Hun-
gary. In others, the right is a collective right which
may only be exercised by a trade union. Seg, e.g,,
Germany. In those countries where the right to
strike belongs only to the union, this presents an
obvious problem in those countries where work-
ers in the informal economy are unable to form or
join a union, in law or in practice.*®

4 LO, CFA Compilation, 4 683.

42 CFA Report 376, Case no 2786, Dominican Republic (2015) (“The
Committee requested the government to take the necessary mea-
sures to ensure that workers who are self-employed could fully enjoy
trade union rights for the purposes of furthering and defending their
interest, including by the means of collective bargaining..”)

4% For a comparative view of the regulation of the right to strike, see,
e.g, Ber